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1. Introduction

The term stalking is a euphemism for the phenomenon in which a person with amorous and/or
sexual motives incessantly follows and harasses another person. The assailant can use various
means, such as sending flowers or wreaths, placing obituaries in newspapers, sending mail to the
home or workplace of the victim, starting legal proceedings, writing letters, and making
telephone calls. In some cases, the stalker’s actions reach beyond psychic torture, as he or she
resorts to threats of or actual physical violence. Many famous people have been the victims of
stalking.[1] Although no definitive empirical study exists that measures the prevalence of
stalking in America, the National Victim Center estimates that 200,000 people in the United
States are victims of stalking and that 1 in 20 women are targets of stalking.[2] The media hype
surrounding this phenomenon has grown to such proportions that many refer to stalking as the
most out-of-control crime of our time.

History tells us, however, that stalking is not just a modern phenomenon. In Book 4, title 4,
chapter 4 of the Institutes of Justinianus we find the following passage: “Iniuria commititur si
quis matrem familias aut praetextatum praetextatamve adsectatus fuerit.”’[3] This roughly
translates into “being a nuisance by following a married woman or a boy or girl can lead to
prosecution.” Though the phenomenon of stalking has an ancient history, new technology has
added some special dimensions. The cliché that new forms of technology offer new tools for
criminal purposes applies particularly well to stalkers’ use of the Internet.

The explosive growth of computers and the World Wide Web has contributed to the growth of
a new variant of stalking: cyberstalking (commonly described as electronic pursuit, e-mail
stalking, and Internet tormenting). It can foster a paranoid world of evil and intrusive activities
on the Internet, unbounded by geographical, temporal, or other physical barriers. Though little
research has been done on cyberstalking to date, there are some legal cases in which the Internet
was used as a means of menacing communication.[4] The simplest form of cyberstalking
involves sending e-mail messages to scare, threaten, or torment the victim. On the internet,
individuals are able to speak and write without detection, allowing stalkers to escape
responsibility for negligent or abusive postings.[5]

Stalking is difficult to conceptualize. First, stalking is a collective term for numerous activities
that, when taken together, seriously disrupt the life of the victim. An important truth about
stalking is that it consists of no single act, but a series of collective acts. For example, sending
someone flowers is, by itself, clearly not stalking. But, if that person keeps sending flowers every
week against the will of the receiver, the behavior may constitute stalking. The case of
Archambeau illustrates this problem.[6] Archambeau, a 32-year-old sign maker, and Jane, a
schoolteacher, communicated via America Online and subsequently arranged to meet. Jane
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quickly became uneasy and frightened as Archambeau began to talk about marriage and having
children together. After she made it clear that she had no romantic interest in him, he persisted in
his pursuit with e-mail, telephone messages, and letters. Archambeau wrote, “I’ve been trying to
court you, not stalk you. If you let me, I would be the best man, friend, lover you ever could have.
You’ve turned my innocent and somewhat foolish love for you into something bad in your own
mind.”’[7] After repeatedly asking Archambeau to stop sending her e-mail, Jane filed a lawsuit
against Archambeau under Michigan’s anti-stalking statute.[8] Because this case never came to a
final decision, we are left to wonder whether and at what point the stalking ever began.

Because the acts of stalking are diverse and must be viewed collectively, it is difficult to
formulate an accurate description of stalking. This difficulty suggests an explanation for the
literature’s lack of consensus on a clinical definition of stalking.[9] In this article I will try to
provide a conceptual analysis of the term that more sharply defines stalking. I begin by
summarizing existing clinical definitions to investigate the elements that constitute stalking.
Legal definitions — which tend to be more difficult to operationalize and measure than clinical
definitions[10] — gain a great deal from such a conceptual analysis because a clearer definition
leads to clearer elements that are constitutionally permissible.

A conceptual analysis demonstrates that the major flaw with the American legal definition of
stalking is its requirement of an implicit or explicit threat that results in the victim’s reasonable
fear for his or her safety. Consequently, most victims of stalking — who are not threatened —
remain unprotected by these anti-stalking statutes. In contrast, the Dutch anti-stalking statute
covers these victims by including the violation of one’s private life as an element of the crime.
The Dutch regulation, by focusing on the disruption of someone’s life, enhances the ability of
law enforcement and prosecutors to intervene and protect stalking victims at the earliest time,
before threats occur.

Section 2 uses forensic research to discuss the three main definitional problems of stalking.
Section 3 provides a conceptual analysis of stalking, which in turn leads to a new perspective on
stalking. The American anti-stalking statutes and their shortcomings are discussed in section 4.
The last section presents the Dutch approach as a remedy to the shortcomings of American
stalking regulation.

Freedom entails the right to protection from violation of one’s personal privacy, no matter
what the cause is: stalking, mobbing, domestic violence, etc. It is an important condition for the
development of self-respect, self-expression, and self-confidence. In other words, it guarantees
one’s own autonomy. An atmosphere of safety is a necessary condition for one to develop an
independent personality. Through psychical and bodily assault, this autonomy is endangered.
That’s why regulation is necessary. The challenge is to find a penalty that is effective. Most
American anti-stalking regulations are not; the Dutch approach is a possible solution.

II. Problems with definitions of stalking
The lack of a clear definition of stalking results in little reliable data on the incidence or

prevalence of this phenomenon. Meloy defines stalking as “the willful, malicious, and repeated
following and harassing of another person that threatens his or her safety.” [11] Contrary to
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Meloy’s threat requirement Zona, Sharma and Lane define stalking as: “an abnormal or long
term pattern of threat or harassment directed towards a specific individual.” [12] In the National
Violence against Women Survey stalking is defined as follows:

a course of conduct directed at a specific person that involves repeated visual or physical
proximity, nonconsensual communication, or verbal, written or implied threats, or a
combination thereof, that would cause a reasonable person fear. [13]

Research in Pennsylvania focused on the definition provided by the Pennsylvania stalking statute
(PA Code Section 18: 2709 (rev. 1994)):

A person commits the crime of stalking when he engages in a course of conduct or
repeatedly commits acts towards another person, including following the person without
proper authority, under circumstances which demonstrate either of the following:

an intent to place the person in reasonable fear of bodily injury; or
an intent to cause substantial emotional distress to the person. [14]

This definition is broader than that of the National Violence against Women Survey. In a study
conducted among college students at one university stalking had an even broader definition:
“someone knowingly, and repeatedly following, harassing or threatening another person.” [15]

Due to the differences in these definitions and the lack of a uniform operational definition,
the percentage of victims identified in a population can diverge widely. For example, among
college students, researchers found that 30% of females and 17% of males had been stalked.
However, the National Violence Against Women Survey revealed that 1 out of every 12
American women (8.2 million) and one out of every 45 American men (2.0 million) have been
stalked during their lifetime. This divergence reflects the stricter definition of stalking in the
National Violence Against Women Survey. This stricter definition includes an element of a
‘credible threat’—a requirement that the victim feel a high level of fear.[16]

An operational definition is necessary to alleviate some of the problems outlined above.
With an operational definition, the different results in different studies might be more effectively
compared. Effective comparison would provide a better framework for creating a proper legal
definition of stalking—giving victims an effective recourse through the courts. An example of
these definitional difficulties is the reference often made to “course of conduct” and “repeated”
actions in the literature. “Course of conduct” refers to behavior that occurs over some period of
time (i.e. a series of acts). This behavior consists of the same or a variety of acts over time,
including repeated following, nonconsensual communication, harassing, and trespassing, or
certain other forms of physical contact.[17] However, the research does not indicate exactly what
is meant by “some period of time” or by “repeated.” Could someone be a stalker if he has
followed a woman only two times in a month? An operational definition should indicate how
often a person has to be exposed to acts by a stalker to be considered stalking.
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My proposal draws from the operational definition of mobbing by Leymann.[18] I would
suggest that the definition of stalking should require that a person be exposed to harassing acts
carried out by another person for a period of at least six months with a frequency of at least two
times a week. The “harassing acts” can be roughly divided into the following eight categories:

1)  Threat (e.g. threatening letters, threats to the victim and/or family members and friends).
2)  Violence (e.g. assault, deliberate collisions, or breaking windows).

3)  Telephone terrorization (e.g. checking on the victim by phone, phoning at night).

4)  Orders/mail (e.g. love letters, delivery of goods not ordered by the victim).

5)  Pursuit/checking (e.g. pursuit of the victim outside, hanging around outside the house at
night, searching through garbage).

6)  Slander (e.g. false reports, gossip).
7)  Breaking into house/car
8)  Stealing victim’s property

Stalkers do not tend to concentrate on one specific act of stalking or category of stalking
acts, but on a constellation of several acts.[19] This constellation is a very important element of
stalking and is emphasized in the definition provided by Darrah Westrup in “Applying
Functional Analysis to Stalking Behavior.”[20] The separate acts may not be experienced by the
victim as unwelcome and intrusive, but taken together the acts can constitute stalking and be
unwelcome and intrusive. Westrup proposes the following definition of stalking:

One or more of a constellation of behaviors that (a) are directed repeatedly toward a
specific individual (“the target”), (b) are experienced by the target as unwelcome and
intrusive, and (c) are reported to trigger fear or concern in the target.

In addition to the lack of an operational definition, most definitions of stalking have three
problems: motive, perspective, and mode.

A. Motive

In the above definitions, motive is missing. However, in our examples of stalking, the
abusive behavior is grounded in amorous and/or sexual motives, or in motives strongly related to
this, whether or not an actual relationship exists or has ever existed between stalker and
victim.[21] An accurate conception of a stalker’s motive necessitates a broader class of possible
stalking victims. For example, a person who helps a victim of stalking and is, in turn, stalked is
also a victim. This broader class of victims applies as well to a person who has escaped a
clinging friendship or family relationship in which the person had to submit themselves to the
power of another. According to Spitzberg and Cupach, this affective motive is at the root of
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stalking. They define stalking as “an extreme and obsessive form of relational intrusion.”[22]
Spitzberg and Cupach define obsessive relational intrusion as the “repeated and unwanted pursuit
and invasion of one’s sense of physical or symbolic privacy by an acquaintance desiring and/or
presuming an intimate relationship.”[23]

However, requiring the stalker to be an acquaintance of the victim is too strong, since we can
easily imagine cases in which the stalker is unknown to the victim, e.g., the erotomanic stalking
cases described below. In an often-used typology of stalkers, we find that love and/or sexuality
play an important role in the motivation of the stalker. Two types of stalkers are distinguished:
the psychopathic (or simple obsessional) stalker and the psychotic (or love obsessional)
stalker.[24] The psychopathic stalker suffers from a personality defect.[25] Nonetheless, he is
completely aware of the bothersome nature of his behavior. In many cases the psychopathic
stalker is the former partner of the victim who has often displayed unpredictable and violent
behavior during the relationship and has not accepted the break-up of the relationship. Victims of
this kind of stalker try to extract themselves from the situation and in response they are terrorized
by their ex-partner.[26] The means used vary from telephone harassment, placing orders for
articles in the name of the victim, arson, deliberate causing of accidents, and even murder.[27]

In contrast, a psychotic stalker is not aware of his behavior. He suffers from a mental
disorder, like schizophrenia or paranoia, and imagines that the victim - a neighbor, a social
worker, a doctor, a celebrity, or a stranger - is his partner.[28] To make the victim aware of his
presence he pulls strange stunts, which can be relatively innocent (like writing hundreds of love
letters to the victim) or less so (like breaking into the victim’s house). The stalker may behave
aggressively toward the victim.[29] The so-called erotomanic stalkers belong to the second class
(usually female) and believe that the object of desire is in love with them. Examples of this are
fanatic fans of sports heroes, singers, and other media stars. [30]

Adding amorous and/or sexual motives to the definition of stalking is essential in separating
stalking from other forms of mental assault, such as mobbing (pestering someone at work),
domestic violence, and conflicts with neighbors.

B. Perspective
There are three ways to perceive stalking. We can see it as:
1)  Objectively observable,
2) Intended by the stalker, or
3)  Experienced as such by the victim.
The first perspective is unsuitable because stalking is a phenomenon that is hard to objectively
determine. Unlike speed, there is no instrument with which stalking can be objectively measured.
We could reach a certain level of inter-subjectivity by allowing several people to give their

judgment about a situation. However, stalking is often hidden from outsiders.[31] The second
perspective only works if the stalker has the intent to stalk. If the victim does not experience the
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acts of stalking as such then the stalker has no power over the victim and we cannot speak of the
components “in a disruptive fashion” and “against their will.” Moreover, it is questionable
whether stalkers - even if aware of their behavior (i.e. the psychotic stalker) - will admit their
intention to stalk. From a pragmatic viewpoint it would seem better to opt for the third
perspective. The negative consequences of stalking (stress, fear, reduced work capacity,
isolation, etc.) occur when the victim experiences the suspected intentions of the stalker. If we
want to counter the consequences of stalking, then we must embrace the subjective perspective,
which will nevertheless need to be objectivized. Not every claim to stalking can be honored. The
supposed victim can, for example, be lying or even stalking herself. The criterion must be
whether it is probable, given the character of the victim and the circumstances she is in, that the
acts she experiences constitute harassment.

C. Mode

In most definitions, and especially in the definitions of the anti-stalking statutes, the
perpetrator has to evoke fear in the victim that she or her next of kin can expect physical violence
or death.[32] These definitions require that the perpetrator make a credible threat of violence
against the victim (or against the victim’s immediate family) or trigger fear or concern in the
target. This requirement overlooks that a typical element of stalking is psychic. Stalking often
consists of repetitive harassment and/or irritation of the victim in order to psychically strike at
the victim.[33] The focus of the above definitions has to be shifted from the stalker’s intention
to inflict physical harm to the acts of the stalker that, in turn, can (objectively or according to a
reasonable person) inflict emotional or physical harm. For example, Archambeau (see
introduction) can be a stalker according to the subjective experience of the victim Jane, but not
according to the definitions given above. It is clear that Archambeau’s is a case of stalking, though
the stalker did not intend to trigger fear or concern in the victim, nor did he threaten her.
Furthermore, since stalking is often a “crime of deeds” rather than a “crime of words,” the
requirement of credible threat has often prevented stalkers from being prosecuted.[34] Findings
from the survey of Tjaden and Thoennes show “that stalkers often do not threaten their victims
verbally or in writing but instead engage in a course of conduct, which taken in context, would
cause a reasonable person to feel fearful.”’[35] Despite being very frightened or fearing bodily
harm or death, less than half of the stalking victims identified by the survey were directly
threatened by their stalkers.[36] This finding supports the view of many stalking experts that
language which requires an actual verbal or written threat should be eliminated from all
definitions, since the expression of explicit threats is not the constitutive element of stalking; it is
only a facet.[37]

III. A conceptual analysis of stalking

On the basis of the aforementioned definitions it is possible to correct some of the
definitional shortcomings. I propose that stalking is a form of mental assault, in which the
perpetrator repeatedly, unwantedly, and disruptively breaks into the life-world of the victim, with
whom he has no relationship (or no longer has), with motives that are directly or indirectly
traceable to the affective sphere. Moreover, the separated acts that make up the intrusion cannot
by themselves cause the mental abuse, but do taken together (cumulative effect). This definition
consists of six parts, which will be briefly dealt with in consecutive order:
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1. repeated indicates it is not a single action, but a series of action that are carried out with
some regularity during a certain period;

2. unwanted means that the victim does not appreciate these actions and moreover that he/she
has made this clear to the perpetrator (verbally, in writing, or through body language);

3. disruptive not only means that the victim finds the actions emotionally burdensome and
detrimental (subjective element), but also that a reasonable person would experience the
same thing in a similar situation (objective element);

4.  breaking into the life-world of another indicates that the perpetrator is violating the
personal life sphere of the victim, i.e. the most intimate part of his/her life. The life-world is
defined as the physical, mental, and emotional space that everybody needs to be and develop
as a person.[38] It should be noted that in this description of mental assault, the intention of
the perpetrator is irrelevant: even if he is not aware of the disruptiveness of his actions, the
perpetrator can still be guilty of psychic terror if the victim finds these actions as undesirable
and disruptive to his or her social world and any normal person would do so in the same
circumstances;

5. with whom he does not have a romantic relationship (or no longer has) and

6.  with motives that are traceable to the libidinous sphere. These two components give the
distinction between stalking and other forms of mental assault, such as mobbing (pestering
someone at work), domestic violence, and conflicts with neighbors. The mental assault is
grounded in amorous and/or sexual motives, or in motives strongly related to this where there
is no relationship between stalker and victim.

This definition takes into account the three problems of definition discussed above, motive,
perspective, and mode. The motive must be traceable to the libidinous sphere so as to preclude
mobbing, domestic assault, etc. The mode (the element of “threat” or “fear”) does not occur in
the definition, since this is only a possible facet of stalking. The constitutive element of stalking
is “breaking into the life-world of another.” And the perspective in the definition is that the acts
of the stalker are experienced as such by the victim.

According to this definition, the Archambeau case is clearly a case of stalking. Archambeau
breaks repeatedly into the life-world of Jane, against her will and in a disruptive way. His motive
is grounded in the libidinous sphere, and they have no relationship. The advantage of this
definition is that it makes no use of the requirements of threat and intent. These requirements
can be found in almost all American anti-stalking statutes, with the result that American
regulation covers only a fraction of stalking cases.

IV. American Legislation
A legislator who wants to penalize stalking must confront the problem of definition. A clear

description is required to avoid having a law declared unconstitutional on the grounds of
vagueness and overbreadth. Citizens need to be able to determine exactly what behavior is
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punishable by law. Stalking is hard to define because it consists of a constellation of acts, and the
acts separately need not constitute a felony (or even a misdemeanor), but the combination of
these acts is necessary to constitute the stalking offence. Instead of discussing all delict
descriptions of the separate states of the U.S., I shall limit myself to the anti-stalking code of
California, since this description has served as the main inspiration for the legislation in other
states.[39] The legislative history of the California statute demonstrates the enormous difficulty
in drafting effective anti-stalking legislation.[40] Furthermore, this description is known as “one
of the nation’s most complete and well-drafted stalking laws.”[41]

California was the first state in the U.S. to enact an anti-stalking law.[42] The direct cause
was the stalking and subsequent murder of “My sister Sam” actress Rebecca Schaeffer in 1989
and the 1990 murders of four Orange County women who reported stalking behavior by their
attackers and obtained restraining orders.[43] Schaeffer’s stalker, Richard Bardo, sent her
various disjointed letters containing no threat of violence. Ironically enough he hit upon the idea
of approaching her personally when he read about the story of another stalker who had tried to
kill the actress Theresa Saldana. Bardo hired a detective to find out Schaeffer’s home address
and shot her dead when she opened her front door. During that same year there were five other
incidents of murder that had begun with stalking. These murders sparked political interest,
leading eventually to the first anti-stalking law in 1990. Since legislators were entering into new
territory, the law was drawn up rather hastily. Consequently, the legislature has amended the law
several times since 1990.[44] In 1998 the following delict description was (provisionally) agreed
on in California:

Any person who willfully, maliciously, and repeatedly follows or harasses another person
and who makes a credible threat with the intent to place that person in reasonable fear of
his or her safety, or the safety of his or her immediately family, is guilty of the crime
stalking. [45]

According to this description, the stalker must evoke fear in any reasonable person that he/she or
his/her next of kin are in danger of physical violence or of being killed.[46] Again, these laws
miss completely that stalking can be the continual harassing of another person with psychic
results.[47]

In some states this problem was detected and, as a result, the statutes better meet our ideas of
what stalking is. Here reference is made to a credible threat. A “credible threat” is defined as:

a verbal or written threat, including that performed through the use of an electronic
communication device, or a threat implied by a pattern of conduct or a combination of
verbal, written, or electronically transmitted statements and conduct made with the intent to
place the person that is the target of the threat to reasonably fear for his or her safety or the
safety of his or her immediate family. It is not necessary to prove that the defendant has the
intent to actually carry out the threat.[48]

According to Boychuk in “Are Stalking Laws Unconstitutionally Vague or Overbroad?” such a
threat requirement is important with an eye to the Constitution’s vagueness doctrine. “Because
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it helps to remove innocent and constitutionally protected activity from the scope of the statute, a
threat requirement might salvage an otherwise vague or overbroad law.”’[49]

The vagueness doctrine in the United States is based on the due process guarantees of the
Fifth and Fourteenth Amendment. A court must consider two factors when examining a statute
for vagueness: (1) whether the statute either requires or forbids the doing of an act in undefined
terms such that persons of common intelligence must necessarily guess at its meaning and differ
as to its application; and (2) whether the statute adequately guards against arbitrary and
discriminatory enforcement.[S0] However, the actions of a stalker may or may not be
accompanied by a credible threat of violence. Less than half of the victims are threatened by
their stalkers.[51] For this reason, Tjaden and Thoennes state “that credible threat requirements
should be eliminated from anti-stalking statutes.”[52] This shows the complexity of adequate
stalking legislation. On the one hand, a threat requirement is necessary to avoid vagueness. On
the other hand, a threat requirement covers less than half of the cases, meaning that more than
half of the victims are not protected by legislation.

Another shortcoming of most American States’ stalking statutes is that it is unclear what
legislators mean by “harassment.” Since the word “harassment” has many interpretations, it is
vulnerable to a vagueness claim.[53] Most states follow California by providing a further
specification of the delict description of stalking as “following or harassing.” Harassment is
defined as follows:

a knowing and willful course of conduct directed at a specific person that seriously alarms,
annoys, torments, or terrorizes the person, and that serves no legitimate purpose. The
course of conduct must be such as would cause a reasonable person to suffer substantial
emotional distress, and must actually cause substantial emotional distress to the person.[54]

In State v. Sandersen the court of appeals of the State of Oregon interpreted the term
“harassment” in a manner comparable to the meaning in the California anti-stalking
legislation.[55] The case dealt with a law that made anti-social behavior punishable. The court
did not find that the statute provided a sufficient basis for the distinction between anti-social
behavior and socially tolerated behavior. As an example the court cited the fact that some people
always are late for appointments. This is a form of behavior that hinders, alarms, or bothers
others without any legitimate purpose, but it is not necessarily anti-social. This comparison could
also be applied to the anti-stalking law were it not for the fact that most states (in imitation of
California) have included a threat requirement and a requirement of intent as distinctive
criteria.[56] In 1996 the Californian anti-stalking law was altered because it contained a
requirement that a stalker must actually intend to carry out his threat. Critics stated that this
requirement failed to recognize assailants who wished to destroy the lives of their victims, but
did not intend to harm the victim physically.[57] In addition, such a requirement has
consequences for the powers of the police and prosecution. A threat requirement only allows the
police to take steps at the last moment and makes it difficult for the prosecutor to prove that the
assailant had the intention to actually carry out a threat. How can we prove beyond reasonable
doubt that the assailant was not just trying to scare the victim witless, but actually planning to
kill her? In the 1996 statutory definition, the specific intention did not disappear but was
redefined to cover more: “with the intent to place that person in reasonable fear of his or her
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safety.”[58] However, the stalker is still required to have an intention. But the law overlooks
erotomanic assailants, who mostly have no intention of frightening their victims. In the
Archambeau case, for example, Archambeau had no intention to place Jane in reasonable fear of
her safety, and so would not have been guilty of stalking. It is this result that this paper opposes.
The intent requirement should be eliminated from the anti-stalking statutes.

In the previous section I defined stalking as a form of mental assault, in which the
perpetrator repeatedly and disruptively breaks into the life-world of the victim, with whom he
has no relationship (or no longer has), with motives that are directly or indirectly traceable to the
libidinous sphere. In this definition a threat requirement and an intent requirement, in contrast to
many anti-stalking statutes, are left out. These statutes wrestle with the difficulty of clearly
describing stalking in legal terms that pass the vagueness test, since most critiques of anti-
stalking legislation have focused on the constitutionality of the statutes.[S9] Many of the
American statutes have been challenged on constitutional grounds[60] and most are struck down
because of hasty enactment and poor drafting.[61] A voided statute protects fewer victims than
even a poorly written Constitutional one.[62] Therefore, most lawyers state that the above
requirements of threat and intent are necessary.[63] Courts have examined the particular
statutory language carefully to determine whether it is narrowly drafted to provide a citizen with
ascertainable standards of conduct and to determine whether it proscribes only activity that is not
constitutionally protected.[64] In California, the anti-stalking law has been constitutionally
upheld in five different cases.[65] However, in all these cases there was mention of explicit
threats by the stalker or extreme behavior of the stalker (e.g., one stalker had firebombed his ex-
wife’s house).[66]

The repeated unwelcome entry into the life-world of another person is the most important
facet of stalking. Stalking is a form of psychic or mental assault that does not necessarily include
any kind of threat or any kind of intent. Ironically, California’s anti-stalking statute would not
have protected the actress Schaeffer if it had been in effect at the time of the fatal attack.
Schaeffer was not aware of the threats being made against her by her stalker. There was no
“credible threat,” rendering the statute in her case inapplicable.

V. The Dutch approach

In the proposed anti-stalking regulation of the Dutch penal code, which will go into effect in
2001, stalking is defined as “the willful, unlawful, systematical violation of a person’s private
life with the intention of forcing someone to do, not to do, or to tolerate something or to frighten
him or her.”[67] The companion explanatory memorandum makes it clear that stalking is
viewed as psychical assault with malice aforethought against the physical and psychical integrity
of the victim. This better fits our notion of stalking (see section 3) than the Californian law.
Punishability becomes different because it is not limited to an act in which one fears for one’s
safety, but also if one is forced to do, not to do, or to tolerate something. In fact this has to be the
stalker’s intent, albeit objectively determined: a reasonable person should know that this
behavior violates someone’s private life. The most important distinction between the American
delict descriptions and the Dutch bill is that the core concept in the foreign delict descriptions is
“harassment” (or terms like “annoying,” “following,” etc.), while in the Dutch bill it is “violation
of a person’s private life.” The Dutch protection of privacy draws on Article 10 of the Dutch
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constitution: “Everyone has a right to the respect of his/her private life subject to and under the
limitations of the law.” and Article 8 of the European Convention on Human Rights (ECRM):
“Everyone has the right to respect for his private and family life, his home and his
correspondence.” This definition better fits our understanding of stalking and avoids the problem
of vagueness by omitting the term “harassment.”[68]

Private life is a difficult concept to define, since any further definition of stalking is lacking,
both in the Dutch law as well as in the ECRM. Especially in the ECRM, the rights cannot be
clearly distinguished from each other. This is true particularly for the right to respect private life,
on the one hand, ant the other three rights belonging to the private sphere, on the other hand.[69]
In fact, a clear delimitation is not necessary, since a complaint concerning violation of the private
sphere can be based on the article as a whole. Thus, it was held by the Commission in the case of
a stepmother:

It is here not necessary to decide whether, in the absence of any legal relationship, the ties
between the applicant and the child amounted to ‘family life’ (...) Bearing in mind that
the applicant has cared for the child for many years and is deeply attached to him, the
separation ordered by the court undoubtedly affects the ‘private life’. [70]

In Resolution 428 (1970) of the Parliamentary Assembly of the Council of Europe, which
contains the Declaration concerning the Mass Media and Human Rights, private life consists
essentially in the right to live one’s own life with a minimum of interference. It concerns:
“family and home life, psychical and moral integrity, honor and reputation, avoidance of being
placed in false light, non-revelation of irrelevant and embarrassing facts, unauthorized
publication of private photographs, protection from disclosure of information given or received
by the individual confidentially.”[71] Two kinds of private life are encapsulated in this view:
relational privacy and informational privacy.[72] The former entails the right to selective
contact and the latter to selective disclosure. In this piece we will restrict ourselves to relational
privacy, which is the point at issue here. The Dutch legislature has considered - according to the
Council of Europe- the following regarding one’s private life:

- The home, certain forms of communication (such as telephone calls, letters, and
confidential conversations held outside the home), some customs, types of behavior and
contacts, memberships, as well as certain aspects of family life.

- And bodily and mental integrity. [73]

In spite of this interpretation, what exactly pertains to the relational sphere in private life is
not precisely defined. The Dutch legislature stated that it may have given a global approach to
the term “private life,” but that the term has sufficient basis to serve as a directly applicable
constitutional right. [74] The fact that the term can be expressed in many areas and in many
different appearances does not detract from it, nor the fact that there is a margin in which the
term still has to grow and take shape. In the jurisprudence of the European Court of Human
Rights efforts have been made to lend substance to the term. The point of departure is that “[t]he
right to respect for private life is of such a scope as to secure to the individual a sphere within
which he can freely pursue the development and fulfillment of his personality.”[75] In extension
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of this the Court has expressly recognized that private life “covers the physical and moral
integrity of the person, including his or her sexual life,”’[76] that “private life must also comprise
to a certain degree the right to establish and develop relationships with other human beings,”[77]
and that “home may extend to a professional person’s office.”[78] In the jurisprudence of the
European Court of Human Rights, the term stalking is adequately fleshed out to survive
constitutional challenges on vagueness and overbreadth grounds. Particularly, in the
jurisprudence of the Dutch civil law the term “private life” is thoroughly examined, since in
Dutch civil law violations of private life are regarded as torts according to article 6:162 of the
Dutch civil code.[79] Therefore the “universal” phrase “violation of one’s private life” is
suitable for entry into the Penal Code, especially in view of the meaning of this term that
precisely describes the constitutive element of stalking: violation of one’s private life.

There is one major problem with the Dutch proposed bill; the bill reaches more broadly than
the legislature intended. Just as with American regulation, the delict description covers not only
stalking, but also other forms of mental assault, such as the battery of women, mobbing, conflicts
with neighbors, and domestic violence. The absence of an element describing the assailant’s
motive explains this problem. As mentioned in section 3, the mental assault in stalking cases is
grounded in affective motives. However, from a perspective of equality, I believe that it is
positive that the proposed bill has such a reach: the law should protect victims of other forms of
mental assault too. From empirical research of Leymann in Sweden, it appears that almost 4% of
all employees are victims of a severe form of mobbing.[80]

An effective regulation of stalking is necessary to protect us from the violation of our
privacy. Stalking restricts a victim’s freedom mentally, emotionally, and physically.
Unfortunately, American anti-stalking statutes fail to protect this freedom adequately. Perhaps
the approach embodied by my proposed definition and the Dutch bill are solutions.

* Eindhoven University of Technology, Faculty of Technology Management, Department
Methodology and Philosophy of Natural Sciences, The Netherlands. Currently, University of
Siena and Florence, Italy.
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