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Kimberly Foxx”

Good afternoon. Thank you for that. As Ellen' indicated, I do have thirty-
six days left in office after eight years of working on behalf of the people of Cook
County, and it has been an honor and a privilege to serve. When I was asked—
by my friends Rachel® and Chesa Boudin—to come and keynote this address
around prosecutorial discretion, I will tell you that I, one, would never say no to
them on whatever it is that they have asked me to do. But I did get a little hesitant
in looking at the incredible panelists that have spoken already this morning and
who will speak this afternoon, who have highlighted a number of the issues and
challenges related to prosecutorial discretion, that I found myself wondering
what I would add to the discourse.

I have had the privilege and the honor of serving with some of the most
thoughtful, forward-thinking prosecutors from across the country who have
addressed a number of these issues, like John Choi® out of Minnesota, Sherry
Boston* out of Georgia, Aramis Ayala’, who you heard from earlier out of
Florida, from whom I have had the privilege of learning from and growing in my
leadership. I have had the honor and the privilege of working with folks like
Ellen, Rachel, and others who have informed how I see my work. And so, when
I looked at the panelists, and I heard the discussions this morning, the question
was “What do I have to say?” So, [ am going to say something because they put
me in the book. So let me first say how I arrived here today.

I got here in the wee hours of the morning, having spent the last two days
in Montgomery, Alabama at the Equal Justice Initiative (“EJI”) at the Peace and
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Justice Memorial. For those of you who are unfamiliar, the Equal Justice
Initiative is a project by the great Bryan Stevenson that does work in the South
related to issues of criminal justice, particularly related to the death penalty and
with juvenile justice.® That back in 2018, Bryan, in his complete and utter
brilliance, had the foresight, imagination, creativity, and the partnerships to build
this incredible site in Montgomery, Alabama, to pay homage to those who had
suffered at the hands of lynchings here in America.” According to Bryan, it was
incredibly important that we had an appreciation and acknowledgment of the
history of racial violence and terrorism in our country and reconciled that with
where we stand today. The motto of the Equal Justice Initiative, and particularly
of the Peace and Justice Memorial, is “[fJrom enslavement to mass
incarceration.”®

It is an exhibit, if you have not gone, that is highly worthy of your time and
attention. It is worthy of your time and attention as you reflect on the issues that
face our criminal legal system today. As we reflect on this issue of discretion—
and not what discretion is—because you have heard numerous definitions of
discretion already this morning—but rather the power of discretion.

Who gets to be the gatekeeper of the criminal justice system? Who
decides? Who goes from being an arrestee to a defendant? Who decides how
the system works? You understand what discretion is. The conversation flowed
earlier today with some [panelists] wanting more [individuals] to have discretion
and others wishing that we could rein in discretion in places where it is
weaponized against communit[ies]. The purpose of my mentioning EJI and not
what is discretion, but who gets to yield that discretion, is what I want to talk
about today.

It has been a pillar of American jurisprudence, particularly criminal law,
that prosecutors have prosecutorial discretion. It is our superpower. It is unlike
anything else in the criminal justice system. This thing that is afforded to us that
has this tremendous power to decide what, when, and how [individuals] come
into our system.

It is historically unfettered. It has been without question that prosecutors
have this discretion. It has been this way for hundreds of years. As I walked the
grounds of the EJI Memorial, I read some of the markers there about people who
were in this country throughout the 19th century and early 20th century who
were victims of racial violence. Many of whom were hanged from trees or shot
in the head for offenses such as writing a note and sending it to a white woman,
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or for someone feeling threatened by the presence of another, or for having the
audacity to call the police for help when they had been victims of crime.’

What happened in this era of time of racial violence was allowed to happen
with impunity. So, one must ask, “How does one allow for something like this
to happen with impunity?” Well, the systems that exist today of prosecution and
defense and judges and jurisprudence existed then. And there were prosecutors
who had the ability to bring charges and did not. There were prosecutors who
had the ability to challenge a number of the laws that were on the books that
allowed for racially disparate treatment of others who did not.

The power, the superpower that is discretion, was always theirs to have.
There was a choice that had been made and had been weaponized to not do so.
And this choice was not just made for a short period of time, like 1903 to 1923.
The ability for prosecutors to wield their tremendous power of discretion to go
into courts to litigate or not litigate has been there all along. As you heard a little
earlier today and will continue to hear this afternoon, what is new isn’t the power
of discretion.

What is new is the attempts to put limits on it. That is new. And I will tell
you that it is incredible for me as someone who has been in this work as an
elected official for the last 8 years to be in appreciation when I’m on the grounds
in Montgomery, Alabama of this centuries old use of power that went unchecked
and unfettered when there were dead bodies littered on trees, when there were
people in prison for things that they ought not have been [in prison for]. That
there weren’t commissions that were established and settled to say, “what should
we do about the prosecutors?” Centuries.

In the last eight years, there’s been this rapid acceleration of interest and
commitment to reining in the prosecutor’s discretion. A rapid acceleration.

And let me say that as I talk about what I think is behind that rapid
acceleration, that I’m also not of the belief that there should be such unfettered
power without checks. I don’t believe that. As much as I enjoy having the power
of a prosecutor’s use of discretion, I also recognize the challenges that had been
discussed earlier today about those who continue to weaponize that discretion in
disparate ways that go unchecked.

What I’m suggesting to you and in my hypothesis of what has happened in
the last eight years is that there was never an issue of the abuse, if you will, of
this discretion when it was used punitively. When it was in terms of increasing
incarceration, as conversations earlier about the rhetoric and the politics of
prosecution and crime and national discourse around being tough on crime
demonstrated. I did not see congressional hearings across the country with the
likes of Jim Jordan and others asking prosecutors why they are locking up so
many poor people or so many African Americans: “Let me ask you why,

9.  Reconstruction Era in America, EQuUAL JUST. INITIATIVE,
https://eji.org/report/reconstruction-in-america/journey-to-freedom/#chapter-1-intro.
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prosecutor, you are choosing this set of laws, in which to do enhancements here
but not here.” And I will recognize that I am not that old that I might have missed
it. But I have been engaged in the practice of law for at least the last twenty-six
years, and I do not recall ever seeing it.

And what I have begun to realize over the course of the last several years
is that it really was not the power, but who gets to wield it that enables a level of
scrutiny unlike anything that we have seen in these centuries of American
jurisprudence. I just want us to be honest about that.

As Ellen said, I have this stubborn habit of just saying it like [ see it. I can’t
help it. It is a stubborn habit to see that in the course of the last eight years, when
you have prosecutors who are different from the historical prosecutors that we
have seen. Just for a little bit of context. As Ellen said, when I came into office
in 2016, it happened after the murder of a seventeen-year-old boy named Laquan
McDonald."

It was ten years ago this past weekend in which he was killed by Chicago
police officer Jason Van Dyke. Shot sixteen times. Nine of those bullets pierced
his body as he lay on the ground. Almost dead. The state’s attorney at the time,
who was a two-term incumbent, had taken over thirteen months before making
a charging decision in that case; most people didn’t even understand how the
charges would be brought.

Most people had a very limited understanding of the role of the prosecutor.
There was a groundswell of energy and support in the city of Chicago and in
Cook County after that murder that allowed for someone like myself'to be elected
in that position. And when I say someone like myself, that is a black woman
elected to be the chief prosecutor in Cook County; the first.!" You saw my good
friend Aramis Ayala here on the panel earlier today, who was the first black
person and black woman elected to be state attorney in the entire state of Florida
back in 2016. She is the first black state attorney ever elected in the state of
Florida."?

I am the first black woman elected prosecutor in the state of Illinois. There
was but one other. And you also saw people elected like Larry Krasner out of
Philadelphia.'*> We had George Gascon, who was the DA in Los Angeles.'* You
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saw Chesa Boudin, who was elected in San Francisco.'”> You saw Rachel
Rollins, who was elected in Boston.'® You saw Sherry Boston in DeKalb
County.'” You saw what was happening was that there was an influx of new
prosecutors coming to this work, talking about the role of prosecutors and a
system that we as the gatekeepers were broken, and that we as gatekeepers had
an absolute responsibility to acknowledge its brokenness and to work on fixing
it. It was really unprecedented.

Now, it was not an individual effort. It was work like what was being done
at the Institute for Innovation in Prosecution where we could come together and
say, “My, my, my.”

The research and the data show that people incarcerated for low-level minor
offenses have worse outcomes because of the incarceration, not because of who
they are.!® We were able to have the data show that bail reform (or the lack
thereof) led to worse outcomes for people who were detained during pretrial than
for those who were able to sit at home and continue to work and provide for their
families and aid in their defense.'” The outcomes were dramatically different of
who would be found not guilty versus those who, in an effort to get out of jail,
may plead guilty to crimes that they did not commit.** We had conversations in
these small rooms that talked about the illegitimacy of our justice system with
those for whom we serve.

There, before big conversations about Al and technology, we recognized
that in a place like Chicago, which has a debate over ShotSpotter,?! a technology
that hears apparent gunshots and notifies the police. That type of technology
needs to exist because the neighborhoods most impacted by crime and violence
trust our systems the least. They would rather not call the police, so we have to
now put microphones on telephone towers. That group of prosecutors says,
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“Well, obviously, there is something wrong here and things that we ought to do
better.” And you started to see initiatives take shape that raised scrutiny.

Initiatives like looking at bail reform back in 2017 and realizing that it does
not make sense for us to ask to hold someone in jail because they cannot afford
to pay something arbitrary like $1,000, and instead coming up with a policy
utilizing our discretion to say that we would not ask for people to be held in jail
for low-level nonviolent offenses simply because they could not afford their
bail.>> Now you can imagine in Chicago, this novel idea was met either with
applause and celebrations and ticker tape or with protests and anger and hostility.
And then when you saw that and you saw other prosecutors across the country
using their discretion, using research and data and analysis and historical
perspective and saying, “I think we ought to do something different to get better
outcomes.” All of a sudden, the interest in what we were doing became
magnified. Then the pressure to push back against these reforms became even
more intense.

It was not about the discretion. It was about who and how that discretion
was used. And I think that is incredibly important to note.

You may know, if you know anything about me and followed my career,
that I had this one case. The case was about an actor on a TV show; I used to
say he was a C-list actor. I have gone down to using G-list actor now to describe
him. Maybe it’s a little bitterness on my behalf, but this actor goes out and
alleges that on a blistering cold night, he is the subject of a racial hate crime in
the city of Chicago as he is on his way to get a tuna sandwich at 1:30 in the
morning. Well, as it would turn out, that story was far-fetched.® If you have
ever been to Chicago in January, there is no Subway sandwich ever prepared that
would be worth you going outside to get, which was clue number one that
something was amiss. But at our office, in this instance where we determined
that this person had made a false police report and had lied to the police about
this attack, we also determined that there was a solution to this case that would
allow the case to be handled outside of a prison sentence. There could be
community service that was offered, there could be restitution that was paid, and
this person could go along with their life.

Chicago is in Cook County, which is the second-largest prosecutor’s office
in the country.?* We’re the second-largest county in the country. We serve about
5.4 million people.?® Back in 2019, we had somewhere near 600 people who had
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been murdered that year, and over 2,500 people who had been shot that year.?
We had a number of people who had been victims of sexual assault and violence.

And of all of the things on our docket, a lying G-list celebrity was not our
top priority. In accordance with what we are told by ABA professional standards
for prosecutors,”’ requiring us to weigh the use of our limited resources to
determine which cases we would go forward on, we prioritized violent crime and
said that we can find alternative dispositions for those who do not meet that
threshold. And that was in fact what was done. This person was given
community service and had to pay $10,000. And unbeknownst to me, that such
a disposition would lead shock waves across Cook County, across the country,
across the world. The world. You turn on your neck. Look up Jussie Smollett.
Because that’s the case. Jussie Smollett sets off a wave of criticisms across the
board.

The National District Attorneys Association issued a statement saying how
inappropriate it was that this office allowed for that type of diversion to be
given.”® Now I need you to understand, and you know this, and you’ve heard
this earlier today. You’ll hear it for the rest of the day. Every day, there are
discretionary decisions that are being made by prosecutors in thousands of cases
across the country. Discretionary decisions that are being made before they even
come to us.

I should tell you, just a few months before the hoax story of Jussie Smollett,
there was a young white woman who was out in Grant Park. One of our major
parks in the city of Chicago, who alleged that she had been stabbed and robbed
by a black man who attacked her and then fled. It later turned out that that was
a fabricated story. She had gone to the hospital. The nurses had spoken with
her, and the story was in fact not true. What was determined was that this young
woman may have had some issues around her mental health and there was a
decision by the police not to refer that case to the prosecutor’s office.

I am not suggesting that that wasn’t the right call to make. A police officer
using their discretion to say that someone should be deflected from the system—
those decisions are being made every single day, in every jurisdiction, in every
community, without being checked. But what was checked was when I made
the decision, or my office made the decision. And what ultimately happened was
that there was such an outcry that Mr. Smollett’s case was reopened, not by our
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office, but someone petitioned to have a special prosecutor assigned to
reinvestigate the case.?’

And then also to determine if I had done something wrong in the exercise
of my prosecutorial discretion. I will pause for a minute because I was in
Montgomery yesterday. I paused with tears in my eyes as I looked and read
some of the horrific stories of harms that have happened in communities that
went with impunity. And then I had to think and remember that for almost 15
months, I was under an investigation by a special prosecutor with subpoena and
grand jury powers, who subpoenaed my phone, went through every picture on
my phone, interviewed people in my office to determine whether I had done
something because of the way I exercised my discretion. This had not happened
in the history of that office.

By the way, the special prosecutor, Dan Webb, a former US attorney for
the Northern District of Illinois who led the inquest into how I made my decision,
ultimately determined that I had done nothing wrong. But he leveled what was
the new [abuse of prosecutorial discretion] standard that we haven’t talked about
today. And I leave it to our professors who do this work because I had never
seen it, that I, Kim Foxx, had engaged in abuse of prosecutorial discretion.

There is no standard of abuse of prosecutorial discretion. Some things that
we should talk about are how do we keep things in check, how do we have
accountability, how do we have transparency and insight. But there is no legal
standard for abuse of prosecutorial discretion. It was made up. And that was
2019 for the last five years. I have had to try to go back in public narratives that
that’s not a thing. And it was mentioned earlier, when do we start the playbook
of prosecutors doing things that we don’t like. And therefore, we will do extra
judicious methods to try to do something to them and it works.

I spent a year with lawyers and people going into a grand jury and being
tied up. Oh, by the way, I forgot to mention, it happened to coincide with the
election in 2020. They spent a year investigating leading up to the election. I
ended up winning and winning handily. But the playbook was set such that we
could then see in other places, like in Philadelphia with Larry Krasner
impeachment proceedings that would go up and tie Larry up in court or before
hearings. Or what we saw in the fascist behavior of Ron DeSantis in the
removals of Andrew Warren and the removal of Monique Worrell.

Or what we’re seeing in Georgia related to panels being assembled to be
able to look and scrutinize the work of prosecutors who are not acting in their
minds in fidelity to the law. All of this has happened-I said the last eight years—
I am sorry, the last five.

29. Diana Pathieu & Leah Hope, Jussie Smollett Case Dan Webb Appointed Special Prosecutor
in ‘Empire’ Actor’s Case, ABC 7 CHI (Aug. 23, 2019), https://abc7chicago.com/jussie-smollett-update-
chicago-news/5487605/.
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All of it in an effort to undermine democracy. Allow me one moment.
When I was elected in 2016, I told you it was in the wake of the murder of Laquan
McDonald. And it energized a community who were the end users of the
criminal justice system, as victims, as communities impacted by violence, as
relatives of those who had been accused. They got up and they voted about what
they wanted to see.

And what they wanted to see was something different. Cook County, as |
said, is huge. I have the city of Chicago and I have the surrounding suburbs and
the tensions in the politics. And I know we’re gonna talk about the politics of
this in more depth later. But as I heard the conversations about Willie Horton,
there have been long political decisions made when people run for offices,
including this one, about which constituency for whom I will appeal.*

In the criminal justice space, that constituency has always been those who
have been frightened of those who are most impacted by the system. I am just
going to say it. If I live in a suburban area and I never have to live and walk and
work in Lawndale, which is one of our neighborhoods most impacted by crime,
my view of what “just” looks like is impacted. My view of whether I believe in
reformation, transformation, reconciliation, or rehabilitation is very different
than if I believe in punitiveness. And so for many of us who run for these roles,
who know the voters that we are trying to attract, we appeal and capitulate to that
side.

That’s why Willie Horton, some, gosh, almost forty years later, still
resonates. There is a constituency for whom fear overrides data. “I do not feel
safe.” This might sound new to you, or it might sound like the Donald Trump
ad that aired yesterday with my face on it. Yeah. It’s that serious.

It does not change. But I ran on a platform that centered the communities
most impacted by violence, most impacted by the justice system. And that
community, in two elections, overwhelmingly voted for me. Why does that
matter? It is not about hubris or ego for me.

It is about now moving to say that we do not trust the people who voted for
that because this is different from what we want. And that’s why you will create
a panel in Georgia that will allow for those who are nowhere near the city of
Atlanta to determine what the people in Atlanta should have, contrary to what
their district attorney may want.’' It is why Ron DeSantis can go and pluck
Monique Worrell out of Orlando.’> By the way, Monique, a black woman,
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replaced Aramis Ayala. Remember the first? She replaced [Ayala] and Ron
DeSantis took her away.

That is not just about discretion. It is about who the people are who were
empowered to say that this is what we want, and a perversion of our democracy
premised on our use of discretion to be able to disempower those who are most
impacted by the system. That’s what’s happening, ladies and gentlemen. It’s
happening in places where I don’t trust that this person is going to be as punitive
and tough on crime in this case and therefore, | want to have a mechanism in
place that will allow for the attorney general to come in and take over that case.

There are now provisions, recall efforts. A recall effort after Chesa is in
office but a year in the middle of COVID that now does what Dan Webb did for
me, which was tie you up. You are more busy fighting to keep your job than to
do your job. And then it was successful. And then there’s a recall effort against
George Gascon.>

And not only was there a recall effort against George Gascon almost
immediately, then there is the pressure, and then there is the language about it
that clouds the ability for him to do his work. Or Pamela Price in Alameda
County.>* These stories, these people, these contemporaries of mine when I
came in as an idealistic younger person in 2016 wanting to do the good work and
center our community. And now watching what feels like a battlefield and
prosecutors being picked off by an agenda that is premised on how we use our
discretion. It is mind boggling how fast and how coordinated.

I know it was mentioned earlier, Project 2025, and I’m not getting political.
It is just that the Heritage Foundation loves me. I am their poster child person.
I do not know what they are going to do in thirty-seven days. But as funny as it
is, it’s not.

It is a threat to our democracy to selectively choose how to diminish the use
of prosecutorial discretion for those who believe that we should use our
discretion to right harms that have occurred before, in ways that utilize data,
research, and evidence. In the dumb-ifying of our democracy, in the efforts to
stop us from reading books and knowing our history, or standing on sacred
ground, and witnessing what this country has done, and asking ourselves as
gatekeepers of the justice system, how do we prevent it from happening again?
There is a playbook that has been established to stop us from doing so. That’s
very real. And I would say it’s very scary.

But we do not have time to be scared. We do not have time to lament about
how we got here. What we must do in the protection of prosecutorial discretion
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is acknowledge as was said earlier that there are those who use that discretion as
weapons to cause additional harm. There are those who use that discretion in an
effort to make the plane feel equal, fair, and just. And there is no real mechanism
by which we have a say other than our elections for those who are at the state
level.

Or I would also push back a little on our panel earlier that even at the federal
[level], you get an Eric Holder>> when you have Barack Obama or a Loretta
Lynch*®. Or y’all might forget, we had Jeff Sessions®” for a hot second. Do you
remember Jeff Sessions? So, the elections actually do matter. There is no
installation, isolation from the politics and the discretion and the policy.

And I think for so many of us, we have been entrenched in our
righteousness around doing right, divorced from the politics of it all. And that is
not to say that I am talking about party affiliation or the like, but we have to have
honest conversations about the system that we have, which involves elected
prosecutors or prosecutors appointed by those who have been elected. And the
tax on our democracy and the tax on who gets to use their discretion are not going
to be won by individual prosecutors. We know that as I look at the battlefield of
my friends who have been left behind. This battle is won by you, by the
electorate, who must be educated about what this is, why programming like this
matters, what discretion is.

[We have to be] [e]ducated about how discretion is used in every aspect of
our legal system, whether it is immigration, whether it is resentencing, or
whether it is charging. That you, the electorate, can ill afford to just let it be
about personality or people or “I don’t like what happened in that individual
case.” It is about asking how we protect that for which we hold value. It is you,
the electorate, who determines who gets to go down to your state capitals and
pass a bill based off a single incident that will now upend the system, rather than
being rooted in facts and evidence.

And so, what I say to you as I leave the podium and my position is that I do
so with a lot of reflection, and on some days a lot of survivor’s remorse. The
responsibility for maintaining our democracy, for ensuring that those in positions
of power do not abuse their powers in ways that further alienate and discriminate
against communities, doesn’t lie with me. It lies with you. And for the students
who are choosing careers in the law, for those of you who support them or those
who do this work who believe that these elections, whether they are presidential
or off-presidential years, are just fodder for social media. We are at an inflection
point. And the acceleration that we’ve seen in the last five years only gives me
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great pause as to what more is to come if you and all of us do not collectively
stand up and use our individual discretion to say that we can and we must protect
our democracy. Thank you very much.



